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In our March 2011 Newsle er we provided
commentary on the ten most commonly
cited plan administra on failures found
when the IRS conducts an audit of a 401(k)
plan. Below is an updated list of the top ten
failures found in the IRS’ Voluntary
Correc on Program (VCP) and includes our
insights to avoid these common failures.
The updated top ten list includes more of
the same items from 2011 than it does new
items. This fact just goes to show that
administering a 401(k) plan is not a good
do‐it‐yourself project. It may seem easy
when you've been handling the plan's
administra on for years and "nothing has
changed", but if the administra on has not
been done correctly in the past, then doing
it the same way you've always done it will
not guarantee that there aren’t any
failures.
1. Failure to amend the plan for tax law
changes by the end of the period required
by the law.
Every ﬁve to six years the IRS requires plan
sponsors to restate their plan document.
Currently the most common error is by
employers that failed to adopt their pre‐
approved document by April 30, 2010 or
April 30, 2016, or by employers that failed
to update their individually designed
document by the end of their applicable
remedial amendment cycle.
We would suggest taking the responsibility
oﬀ of the plan sponsor and retain the
assistance of a third‐party administrator
(TPA) or legal counsel. They will have the
exper se to know what amendments and
restatements are required, and the ming
of such ac ons.

2. Failure to follow the plan’s deﬁni on of
compensa on
for
determining
contribu ons.
It is not uncommon for plans to include or
exclude certain types of compensa on, such
as 401(k) deferrals, bonuses, commissions,
or over me. A plan document may deﬁne
compensa on as 415 Compensa on, while
contribu ons are calculated based on W‐2
Compensa on. These variables could result
in the wrong contribu on amounts for
employees, cause a failed compliance test
that was thought to pass under the wrong
deﬁni on of compensa on, or be
determined to be a discriminatory
compensa on deﬁni on under IRC 414(s).
In general, these are all failures to follow
the terms of the Plan, which was on the
2011 list, and can be a qualiﬁca on issue for
the Plan. As men oned above, working with
a third‐party administrator, and checking
the plan provisions should minimize the risk
of using the wrong deﬁni on of
compensa on.
3. Failure to include eligible employees in
the plan or the failure to exclude ineligible
employees from the plan.
Including an ineligible employee may result
in the employer making addi onal
contribu ons that were unnecessary.
Excluding an eligible employee may cause a
410(b) failure. If the employer is a member
of a controlled group, all employees of the
controlled group may poten ally be eligible
for beneﬁts. It’s important to know who is
covered or excluded under the terms of the
Plan, when they are covered, and what
informa on they need once they are
eligible.
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